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• The cost of doing business  investing or spending significant time in the 

Introduction

• The cost of doing business, investing or spending significant time in the 
U.S. is being subject to some level of taxation and other legal 
obligations

• The tax law is extremely complex and everyone’s situation is different

• Advance legal planning can avoid legal exposure and reduce the 
amount of tax that must be paid

• The following is a brief outline of some of the issues foreigners can 
expect to discuss as they prepare their own plan
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• Assisting foreigners investing and doing business in the U.S. for over 15 years; 
• Attorney licensed in Florida  Washington  D C  and U S  Tax Court; Licensed CPA

About Eduardo “Ed” R. Arista, CPA, Esq.

Attorney licensed in Florida, Washington, D.C., and U.S. Tax Court; Licensed CPA
• Worked for a U.S. Tax Court Judge in Washington, D.C. and as a Senior Consultant 

in Ernst & Young International Tax Services group in conjunction with tax 
professionals throughout Latin American and beyond

• Former chair of the Florida Bar Committee on Relations with CPAs, and member 
of the LLC Statute Drafting Task Force

• Fully bilingual and bicultural Spanish speaker with clients from virtually every 
Latin American country and Spain

• Adjunct Professor in the graduate tax program at Florida International 
University

• Published numerous articles and regularly lectures at continuing education l e e le e l l le e e
seminars for attorneys, CPAs, bankers and business people, both in English and 
Spanish

• More than 35 recommendations on LinkedIn
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• Foreigners Who Are Not Tax Residents

Agenda

• Foreigners Who Are Not Tax Residents

• Consequences of Tax residency

• Planning For (and Against) Tax Residency

• Planning Methodology

• Some Critical Non-Tax Legal Issues

C  P• Common Pitfalls
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• Only taxed on income defined in the tax law coming from a “U.S. Source”; not on 

Foreigners Who Are Not Tax Residents

;
income that is considered “Foreign Source”

• However, some U.S. Source income is still exempt from tax (e.g. capital gains on 
the sale of U.S. stock, certain loans to U.S. person, etc.)

• U.S. Source income is usually taxed at a flat 30% rate without taking any 
deductions, unless reduced by a treaty

• The person paying the foreigner is normally required to withhold the taxThe person paying the foreigner is normally required to withhold the tax

• Sometimes deductions are allowed when the U.S. Source income relates to 
certain business activities
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• Taxed on worldwide income  both U S  Source and Foreign 

Income Taxation of Tax Residents

• Taxed on worldwide income, both U.S. Source and Foreign 
Source

• A Tax Resident’s taxable Foreign Source income can include, 
for example: for example: 

• dividends and interest generated by non-U.S. investments
• gains from the sale of foreign real estate or businesses
• commissions or fees earned for the performance of personal 

services outside the U Sservices outside the U.S.
• gains from the exchange of foreign currency, etc.

• A “Foreign Tax Credit” can usually be taken for the amount of 
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T

• Foreign bank accounts in which they have a direct or 

Tax Residents Must Also Report Information 
Regarding:

Foreign bank accounts in which they have a direct or 
indirect financial interest or signature authority;

• Direct and indirect ownership in and economic activity of, 
certain foreign companies;certain foreign companies;

• Transfers to and from certain foreign trusts;

• Receipt of gifts and inheritances from foreigners; and

• Virtually anything else that a U.S. citizen must report.
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O F FPlanning Objectives For Foreigners Who May 
Become Tax Residents (Manage Foreign Source 
Income)

Depending on the foreigner and their circumstances, various tactics can
be employed to:

• Exclude Foreign Source income from U.S. taxation

• Accelerate recognition of Foreign Source income to occur prior to 
establishment of Tax Residency

• Delay recognition of Foreign Source deductions or losses until after 
establishing Tax Residency

• Most importantly, avoid or at least delay as much as possible the establishment of 
Tax Residency (i e  the taxability of Foreign Source income)
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• Passive Investment/Vacation

The Inbound Journey

• Opening business/ relocating family

• Securing long-term visa/ permanent status• Securing long-term visa/ permanent status

• Discontinuing social and economic ties to home country

• Preparing for long-term U.S. residency

• The decisions you make regarding when and how you take these 
steps will have tax and legal consequences
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At what point along the inbound journey do 
you become a Tax Resident ?

• It could happen before or after obtaining permanent 
residence.

• It could happen at different times for purposes of income 
tax than for purposes of estate and gift taxes.

• This presentation focuses on income taxes.
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Who is a Tax Resident?

• U.S. Citizens and Permanent residents (i.e. “green card” holders),  even if they have 
another nationality or have never been to U.S.,  unless qualified to elect non 
residency pursuant to a tax treaty

• Persons with a “substantial presence” in the U.S., unless qualified to elect non 
residency pursuant to the “closer connection” exception or pursuant to a tax 
treaty

• Note: Tax Residency does NOT depend on immigration status, although that is 
relevant
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• The Substantial Presence Test is one measure of Tax Residency for Income Tax 
purposes (not used for Estate & Gift tax purposes)

What is Substantial Presence?

• Basic formula counts all days present in the U.S. in the current year, one-third of 
the days present during the prior year and one-sixth of the days present the year 
before thate e

• Some days are excluded from the calculation, for example

• Days present in the U.S. holding some visas 

D  e e t  t e U S  e e t  e e e t   e  t• Days present in the U.S. while unable to leave due to a medical condition

• Other exceptions

• A foreigner has a substantial presence in the U.S. if the three year formula yields 
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Closer Connection Exception to 

Allows a foreigner to avoid being treated as a Tax Resident  

Closer Connection Exception to 
Substantial Presence

• Allows a foreigner to avoid being treated as a Tax Resident, 
even if they meet the substantial presence test

• Must be present less than 183 days in any one year, after 
t t   e e t e t t   e e tsubtracting days present subject to any exception

• Must file a statement with the IRS to claim this exception

• The foreigner’s personal circumstances must meet the legal 
criteria to prove a “closer connection” to another country
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T  E   S  Treaty Exception to Substantial 
Presence or Permanent Residence

• Allows a foreigner to avoid being treated as a Tax Resident

• Can be present in the U.S. any number of days

• Foreigner must have a “tax home” in a country that has a treaty with the U.S.

• Only western hemisphere treaty countries are Canada, Mexico, & Venezuela

• The foreigner’s personal circumstances must meet the legal criteria set forth in 
the treaty

• Must file a U.S. tax return and report all worldwide income, but not required to 
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P  M  R

• First, determine if Tax Residency has already been established under general 

Planning Methodology Regarding
Establishment of Tax Residency

First, determine if Tax Residency has already been established under general 
formula

• Review the personal circumstances to determine whether any days present in 
the U.S. can be excluded from the computation under one of the various 
exceptions

• If necessary, review whether the facts and circumstances support an 
election under the Closer Connection exception or a tax treaty, if available

If T  Res e c  s ee  e oc  est s e  t t  et s  e o ts • If Tax Residency has been irrevocably established, what tax returns and reports 
are required and have they been filed?

• If there is non-compliance determine how to comply with minimal taxes, civil 
penalties, and criminal exposure
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P  O  P  E   

Going Forward: Understanding the composition of your worldwide asset portfolio,

Planning Objectives Prior to Establishment of 
Tax Residency

Going Forward: Understanding the composition of your worldwide asset portfolio,
as well as your personal goals, limitations and plans with respect to yourself, your
family, your business and yourassets in the short and medium term, we can help you:

• Determine how many days you may be present during the remainder of the year and Determine how many days you may be present during the remainder of the year and 
in subsequent years without meeting the Substantial Presence test

• Identify and help you implement various tactics to restructure your worldwide 
assets in order to minimize the U.S. tax impact upon becoming a U.S. Tax Resident

• Develop a legal plan to defer the establishment of Tax Residency perpetually, if 
possible, or at least long enough to execute your plan prior to being treated as a 
U.S. citizen for tax purposes
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Note: A completely different set of rulesNote: A completely different set of rules

determines when a foreigner becomes a Tax

Resident for purposes of the Estate & Gift TaxResident for purposes of the Estate & Gift Tax.

The consequences are that transfers of their

worldwide assets become taxable both during

life and upon death.
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A good tax lawyer will understand that tax planning does not occur in a vacuum and

Critical Related Non-Tax, Legal Issues

A good tax lawyer will understand that tax planning does not occur in a vacuum and
be capable of multidimensional legal analyses, including:

• Planning for the possibility of death and incapacity while residing in the U.S.

• Minimizing personal liability for U.S. business or investment activity

• Protecting U.S. assets from unforeseen personal legal judgments

• Structuring U.S. business entities and legal agreements with third parties to 
provide maximum legal advantage

W     U S     
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We are often called in to repair damage caused by 

Just a Few Common Pitfalls (Part 1)

We are often called in to repair damage caused by 
clients:

• Following legal advice from non-attorneys (e.g. “notaries”, 
accountants  realtors  etc )accountants, realtors, etc.)

• Following legal advice from attorneys not licensed in Florida

• Following tax advice from a CPA or tax attorney who is not 
experienced in international tax law.
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Waiting to see a tax attorney until after:

Just a Few Common Pitfalls (Part 2)

Waiting to see a tax attorney until after:

• Tax Residency has already been irrevocably established

• Taxable transfers have been made to other Tax Residents

• Contracts to purchase businesses/real estate have already 
been signedbeen signed

• Unexpected death or illness occurs while living temporarily in 
the U.S.
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• Not ensuring the immigration attorney is coordinating with the 

Just a Few Common Pitfalls (Part 3)

Not ensuring the immigration attorney is coordinating with the 
tax/business attorney

• Self-planning based upon incorrect or only partial application 
of the formula to determine substantial presenceof the formula to determine substantial presence

• Incurring substantial penalties for failure to file the proper 
tax returns on time

• Closing on the purchase of U.S. real estate in individual name, 
as opposed to a carefully designed and implemented 
structuring utilizing the proper entity or entities
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• Dealing with a “professional” who races to legal conclusions 

Just a Few Common Pitfalls (Part 4)

Dealing with a professional  who races to legal conclusions 
without carefully evaluating your personal circumstances

• Working with someone who seems to speak your language but 
doesn’t really understand you; or someone who you don’t doesn t really understand you; or someone who you don t 
understand

• Not updating your estate planning after moving to the U.S., 
even temporarilyeven temporarily.

• Signing poorly drafted or unfair business contracts with the 
assistance of non-attorneys or foreign attorneys
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You will never be charged for a brief meeting to help

Working With Us

You will never be charged for a brief meeting to help

you decide whether we are the right law firm for you.

During that meeting, we can also explain how our

services are typically broken down into Evaluation
and Implementation phases. We can then quote you a

flat fee or estimate the hours required to complete

the Evaluation.
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1. An initial meeting to explain in general the tax laws that apply to foreigners, 

The Evaluation normally consists of:

,
gather information regarding your worldwide assets, personal circumstances, 
goal and limitations, and sometimes give preliminary advice pending further 
analysis.

2. Reviewing documentation regarding your businesses, investments, and other 
          assets, collaborating as appropriate with your private banker, home attorney 

and/or accountant, and sometimes following up with requests for specific 
additional information or focused follow up questions. 

3. Analyzing all the information gathered and developing a series of implementable 
recommendations to minimize U S  tax and legal exposure for you and your familyrecommendations to minimize U.S. tax and legal exposure for you and your family.

4. Communicating these recommendations to you and quoting our fees for assisting 
in implementing each of them (Implementation).
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Again, there is never a charge for a brief meeting to determine whether

Consultations

,
we are the right firm for you and to estimate the fee for an Evaluation.

However, most people who make an appointment want to discuss their
Personal situation, learn more about the complex rules covered in this
presentation, and be advised as to what they can and should do, but they
are not yet ready to formally retain the firm to conduct a thorough evaluation.

In this case, we reserve two hours of time to conduct an informal
evaluation for a nominal flat fee which is normally credited towards theevaluation for a nominal flat fee, which is normally credited towards the
fee for implementing any recommendation you hire us to complete.
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• Executing fundamental estate planning documents to prepare for death or incapacity

The Implementation Phase Normally Consists of:

• Sophisticated Trusts, Family Limited Partnerships and Offshore Planning

• Conversion, formation or recapitalization of business entities

• Executing partnership, shareholder or operating agreements

• Changing title to stock and real estate

• Reallocating liquid investments

• Refinancing / Leveraging Assets
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